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Abstract: Relationships with suppliers have been mooted as an effective method of reducing the impact of competition on an industry. Companies that develop an intense marketing relationship should consider their joint actions’ potential to encourage or restrict competition. Assessment of particular competition decisions, how these are made and the wider implications of such judgements with adverse effects on companies or consumers is required to both develop greater awareness of competition law and to reduce future abuses. The collaborative agreement between Volkswagen and German dealers is still a star case, as the overlap between marketing actions and competition law is clearly an area demanding much more assessment, discussion and research. As the marketing tools become more and more innovative and sophisticated, marketers need to develop a greater awareness of competition law and contribute more to the ongoing discussion as to the present and future form of competition policy.
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1. INTRODUCTION 

Competition policy has the function of applying rules for firm conduct and reducing firm excesses, either in the behaviour or the development of firms. This process is undertaken to ensure that the rules by which firms operate should be fair, reasonable, enforceable and generally to protect customers (Stuyck 2005). To achieve these goals, contracts between firms and their customers need to be structured in a manner which prevents abuse of monopoly power. When contractual terms are presented in a form that leads to systematic abuse, misunderstanding or ignorance, this is viewed as an uncompetitive act. If uncompetitive situations are identified, competition authorities intervene to alter these contractual terms and arrangements through structural or behavioural remedies, such as breaking up firms or restricting certain forms of firm conduct (Ashton and Pressey, 2007). Currently, the belief that unrestricted competition forms an essential element of the modern market economy and promotes efficiency, innovation and economic development (Baer 1996) is widely accepted. Subsequently, over 100 nations have now developed their own antitrust or competition laws, rules and regulations by following the US model of competition law (Djelic 2002).

The EU Treaty prohibits any distribution arrangements that would reduce competition or encourage or perpetuate the partitioning of markets within the Union. The article 81(1) prohibition on anticompetitive agreements and practices, supported by other articles that prohibit anything that restrict free movement of goods within the EU, makes virtually any agreement that limits distribution in any way potentially illegal (Business Europe, 2002). As the European economies have evolved to a more open and competitive model, the strict rules on distribution have been increasingly criticised for an anti-business bias. There is also a fierce debate among economists as to the anticompetitive effects of distribution agreements that limit the right of wholesalers and retailers to market and sell a manufacturer’s output.
Vertical restraints include the set of business to business and business to customer relationships which impose certain restrictions on the sale and supply of goods and services. This practice engendered both confusing pricing policies and common discounting policies; actions considered to be contrary to the public interest. If these restrictions are used by a dominant firm to limit present or future competition, an uncompetitive action is identified (Ashton and Pressey, 2007). Obtaining information on practices involving vertical restraints, however, is problematical as negotiations between firms usually occur in private. Indeed examining competition judgements is one of the few ways to assess the occurrence and prevalence of vertical restraints (McCorriston and Sheldon 1997). The key processes through which vertical restraints develop include the use of trade associations, vertically integrated firms, material and financial incentives, after-sales environment and product specification concerns to provide exclusivity in the sale and purchase of goods and services, and the ‘indoctrination’ of market participants by threatening of withdrawn supplies. The association between vertical restraints and marketing rests on the need to build relationships with suppliers and customers, a strategy widely recommended throughout the contemporary marketing literature. The negative feature of such forms of relationship building in marketing is the ability of a relatively powerful partner behaving in an opportunistic manner (Fitchett and McDonagh 2000).
Because a firm cannot build close relationship with all its suppliers and customers, it will often try to collaborate extensively with a few of them (MacDonald, 1995). Relationship marketing has been widely promoted, and empirically supported, as a means of promoting collaborative business-to-business efforts (Morgan and Hunt, 1994; Anderson and Narus, 1990; Kalwani and Naravandas, 1995; Gundalach at al., 1995, Mohr and Spekman, 1994). If such relationship limit competition substantially or discriminate among different classes of distributors, then they may violate antitrust statutes. (Fontenot and Hyman, 2004) 
2. THE RATIONALE OF STRATEGIC BEHAVIOR 
When the firms agree to cooperate by restricting the production and increasing the prices, their behavior is called explicit or tacit complicity. The complicity behavior can occur with or without a settled agreement of being accomplices. Where an explicit agreement occurs, the economists say it is open or covered complicity, depending on the agreement which can be open or secret. Where an explicit agreement does not occur, it is defined as tacit complicity. This type of complicity behavior existed between the Volkswagen AG car manufacturing company and its dealers from Germany during 1996-1999, being sanctioned by the Commission in 2001 with a fine amounting to EUR 30.96 million. The reference case is still in view, because of the implications in the competition field, but also because of the interdependence, most of the time an unfortunate one, between a rigorous marketing policy and the anti-competition practices forbidden by the competition law. While, historically, the assessment of latest developments in competition policy was a prominent topic within the marketing literature (e.g. Engle, 1936, Nystrom 1936, McNair 1938, Edwards 1950), there is little contemporary academic investigation into this issue. This lack of research, often associated with the changing perception of marketing as being solely an organisational function (Petty 2005), is in stark contrast to the increased role competition issues have within government policy and legislation.

But which is the argument of accepting this type of behavior by the distributing companies? The explicit or tacit cooperation, by correlating the production or the price, allows the firms participating in the cartel to achieve results equivalent to a monopoly on that market.  In case of oligopoly (dealers’ market from Germany), where the number of firms is small, in order for each of them to take into consideration the way in which other firms will react to its private actions, the behavior models are numerous.  

The behavior of the oligopoly is generally a strategic behavior, which means that the firms are explicitly taking into account the impact of their decisions on other firms on the market and the decisions they expect from them. If the firms cooperate, whether open or tacitly, in order to share the production or territory (in this case, a distribution network), it can lead to the maximization of their reunite profits (this was the objective of VW manufacturing company).  If they do this, they will reach what it is called the cooperation solution, meaning that position on the market, which a single firm (monopoly) can occupy if it would hold all the distribution firms on the market. The exclusive distribution agreements (whereby the German dealers were accepting the conditions imposed by the manufacturing company to trade the products only in a certain area and for a fixed price) had the significance of a cartel-type agreement for the pricing on the market (at an imposed retail price, without having the possibility to grant price reductions, only exceptionally and only small reductions) and of a market division (they were forced and agreed to sell in a pre-established area).   
The accepting of this type of cooperating behavior from the dealers from Germany can be more simply explained with the help of games theory (namely, prisoner’s dilemma). Briefly, the explanation resides in the fact that, in case of oligopoly, as it is currently the case, the results obtained by each firm depend not only on their decision but also on the decision of the competitors as Von Neumann, and Morgenstern explained in 1944.
Let’s suppose that two companies, A and B, form a local duopoly within the distribution sectors for motor-vehicles (see table no 1). In December, both firms use to make great investments in advertisement, so great that they are loosing the entire benefit. This year, they have decided and agreed not to advertise, in order for them to be able to obtain benefits amounting to EUR 50 million, if each of them fulfills the agreement. Still, one of them can prepare its advertising campaign in secret, launching it in the last moment, so as to attract all consumers. In this case, its benefits would be in amount of EUR 75 million, while the other company would lose EUR 25 million. 
Table no. 1. The Prisoner’s dilemma applied
	               Company A

	Cooperates
	Cheats

	      Company      B
	Cooperates 
	50,50  (2,2)*
	0,75         (4,1)

	
	Cheats 
	75,0     (1,4)
	-25, -25   (3,3)


*1, 2, 3, 4 represent the order in which decisions are taken by the two companies

If both companies get involved in a price war, making each time greater reductions, both would suffer important losses, amounting to EUR 25 million each. If they agree not to make reductions, each of them would win EUR 50 million, and generally, they will have a maximum profit. The fact that the maximum amount which can be obtained is of EUR 75 million or 85 million does not influence too much the adopted decisions, the only thing that truly interests is the way in which the results are arranged. If we substitute the concrete value of the benefits depending on the order occupied among the preferences of the players, we will obtain a new matrix. This type of situations is very frequent in the real life and it is called “Prisoner’s dilemma” (to cooperate or not cooperate).  Starting from this reasoning and from the applications of the games theory in economy, the final objective of VW company can be deducted:  maximization of the profits cumulated from the sale of the new model of Passat (which could not be obtained if the dealers would have been allowed to break the agreement and to grant price reductions) and the consolidation of its position on the market.

3. MOTIVATION TO CHEAT IN COOPERATION AGREEMENTS
The games’ theory and the prisoner’s dilemma also explain the motivation for which some of the German dealers have broken the exclusive distribution agreement, by trying to sell the car at a smaller price than the one recommended (by applying reductions of 7% up to 12% of the recommended price) because the cooperation behavior always provides the individual companies with stimulants for cheating, by increasing the sold quantity and obtaining increased profits. The larger the number of companies is, the greater the temptation to cheat, for any of them. 

In the previously presented example, if one of the companies does not observe the agreement by making a small reduction, it will be able to sell more and obtain a benefit of EUR 75 million, while the other one will lose many clients, remaining without benefits and registering financial losses. In practice, when one of the companies cheats, also the other has the motivation to cheat. Company A will count as following: If B does not advertise, it suits us best to break the agreement, but if they are the first who cheat we will also be suited to do it. Irrespective of the strategy adopted by our competitors, what suits us best is to cheat them. Company B will make a similar analogy. As a consequence of this fact, they will both cheat on each other and they will get worse results than they would have gotten if the agreement was maintained.

The behavior of the company which betrays the agreement will determine a decrease of prices on the respective market and it will impede the two companies to reach the sales which maximize their profits in general, which in this case will be more decreased. When each of them is guided by the same selfish strategy, they reach a non-cooperative equilibrium point, in which the total production is greater than the one produced by a monopolist. Each of them has at that point less profit than in case of a cooperative solution. 

This fact could not be avoided in the case of the agreement between VW and its dealers; some of them could not resist the temptation to offer price reductions in order to sell a greater quantity and to finally obtain a more increased individual profit. Still, the constraints imposed by the Volkswagen AG manufacturing company (the threats of terminating the agreement or bringing into court) were meant to impede the generalization of this type of behavior and to encourage its denunciation by other dealers (which would have suffered great losses, if they had observed the agreement and not cheat, according to the above mentioned reasoning), because, in case of a non-cooperative behavior, the company which cheats obtains great profits, only if the others cooperate. 

4. CONCLUSIONS
In spite of the efforts of the car manufacturing company to impose the dealers a certain behavior (which has maintained for three years, between 1997 and 1999), the Commission has decided that the respective agreement is a serious infringement of art. 81(1) and applied a fine amounting to EUR 30.9 million. Its quantum was established based on the analysis of the main aspects connected to the infringement of the legislation in the competition field, namely: the nature of the agreement and its seriousness, the duration of the practice and its effects on the trade within the community. 

By its nature, the agreement between VW and the dealers is a vertical-type agreement based on an exclusive distribution contract, whereby the manufacturing company requires the distributors to sell within a delimited area, not to supply to other distributors and not to distribute competitive products of other manufacturers. Also, the manufacturer sets the price and forces the distributor to sell the products at this price, any reduction resulting in the cessation of the supply by the manufacturer because it brings prejudice to the product and brand image, being contrary to the interests of VW. In other words, it is about imposing a selling price, which in order to elude the legal regulations, is under the aegis of the recommended price. But a recommended price has a strictly guiding character and, if the distributor fails to observe that price, it can not be sanctioned by supplier (through the circular letters sent, the company VW threatened to take actions in case of this type of behavior is carried on). 

The consequences of this type of vertical agreement on the competition depend on the (current or potential) negative effects on the intra and inter brand trade (demonstrated through the evolution of the imports and exports in and from Germany for the new Passat model, which have decreased during the reference period: the share of imports in the total number of VW Passat motor cars sold in Germany was of 8.4% in 1996, 1.5% in 1997, 2.1% in 1998, 5% in 1999). The recommended price reductions (together with the service and other related services) are the main advantage put at the disposal of a car dealer in order to handle the intra and inter brand competition with national and foreign dealers. This only contributes to the establishment and consolidation of an area with an artificially increased price for a certain model, this aspect being incompatible with the objectives of the sole internal market. 
Due to the fact that Germany is by excellence one of the most expensive countries from EU as concerns the acquisition of new cars, we could think that, in their search for a better price, the German consumers could have migrated to the country which was able to offer the best price. Still, in this case, the agreement has prejudiced the consumer’s welfare as this reasoning is not widely applicable. Thus, a multitude of other obstacles come in the way of parallel trade and the acquisition of a new car by a consumer from another state of the European Union proves to be difficult, especially where the local dealers serve a certain territory (as in this case, and possible advantages were only offered to the ones from the respective territory: down payment, post-sales services, warranties, etc.). The principles of the fair competition suggest the contrary: the consumer should have the last word in selecting a product, and the price represents an important factor in justifying his choice. 
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